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RE: Happy Rabbit, LP on behalf of Windridge Townhomes v. Alpine Utilities, Inc. ;
Docket No. 2008-360-S

Dear Mr. Terreni:

Enclosed for filing on behalf of Alpine Utilities, Inc. are the original and one (1) copy of
Alpine Utilities, Inc. 's Motion for Summary Judgment in the above-referenced matter. By copy
of this letter, I am serving a copy of these documents upon the parties of record and enclose a
Certificate of Service to that effect.

I would appreciate your acknowledging receipt of these documents by date-stamping the
extra copies that are enclosed and returning the same to me via our courier.

If you have any questions, or if you need any additional information, please do not
hesitate to contact me.

Sincerely,

WILLOUGHBY dk HOEFER, P.A.

BPM/cf
Enclosures
cc: Nanette S. Edwards, Esquire

Richard L. Whitt, Esquire

Benjamin P. Mustian
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Dear Mr. Terreni:

Enclosed for filing on behalf of Alpine Utilities, Inc. are the original and one (1) copy of

Alpine Utilities, Inc.'s Motion for Summary Judgment in the above-referenced matter. By copy

of this letter, I am serving a copy of these documents upon the parties of record and enclose a

Certificate of Service to that effect•

I would appreciate your acknowledging receipt of these documents by date-stamping the

extra copies that are enclosed and returning the same to me via our courier.

If you have any questions, or if you need any additional information, please do not

hesitate to contact me.

Sincerely,

WILLOUGHBY & HOEFER, P.A.

Benjamin P. Mustian

BPM/cf

Enclosures

cc: Nanette S. Edwards, Esquire

Richard L. Whitt, Esquire



BEFORE

THE PUBLIC SERVICE COMMISSION OF

SOUTH CAROLINA

DOCKET NO. 2008-360-S

Alpine Utilities, Inc. ,

IN RE: )
)

Happy Rabbit, LP on behalf of Windridge, )
Townhomes, )

)
Complainant )

)
V. )

)
)
)

Defendant. )

MOTION FOR
SUMMARY JUDGMENT

Alpine Utilities, Inc. ("Alpine" or "the Company" ) hereby moves this Honorable

Commission, pursuant to 26 S.C. Code Ann. Regs. R. 103-829.A {Supp. 2008), for summary

judgment as to the Complaint filed by Happy Rabbit, LP ("Happy Rabbit" or "Complainant" ) in the

above-captioned docket. In support of this Motion, Alpine would respectfully show as follows:

BACKGROUND

On or about September 12, 2008, Happy Rabbit, which owns and operates twenty-three

duplex buildings containing a total of forty-six units known as "Windridge Townhomes, "

commenced an action against Alpine in the Court of Common Pleas for Richland County in Civil

Action No. 2008-CP-40-06619. Thereafter, on or about September 16,2008, Mr. James C. Cook, as

"General Partner" of Happy Rabbit, filed with the Commission a letter {"Complaint") on behalf of
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Alpine Utilities, Inc. ("Alpine" or "the Company") hereby moves this Honorable

Commission, pursuant to 26 S.C. Code Ann. Regs. R. 103-829.A (Supp. 2008), for summary

judgment as to the Complaint filed by Happy Rabbit, LP ("Happy Rabbit" or "Complainant") in the

above-captioned docket. In support of this Motion, Alpine would respectfully show as follows:

BACKGROUND

On or about September 12, 2008, Happy Rabbit, which owns and operates twenty-three

duplex buildings containing a total of forty-six units known as "Windridge Townhomes,"

commenced an action against Alpine in the Court of Common Pleas for Richland County in Civil

Action No. 2008-CP-40-06619. Thereafter, on or about September 16, 2008, Mr. James C. Cook, as

"General Partner" of Happy Rabbit, filed with the Commission a letter ("Complaint") on behalf of



Happy Rabbit in the instant docket. Happy Rabbit asserts in the Complaint that "Alpine has

improperly established and maintained its utility relationship with Windridge [sic]," Pursuant to the

testimony deadlines established in this docket, Happy Rabbit prefiled direct and rebuttal testimony of

Mr. Cook and Alpine filed direct and surrebuttal testimony ofMr. Robin Dial. While not specified

in the Complaint, Mr. Cook asserts in his prefiled direct testimony that Alpine is not providing sewer

service to Happy Rabbit in accordance with S.C. Code Ann. Section 27-33-50 (Supp. 2008). See

Happy Rabbit Witness Cook Direct Test. p. 2, 11. 1-17.

On or about March 11,2009, Happy Rabbit filed with the Commission a Motion to Conform

to Proof ("Motion to Conform" ) asserting therein that Alpine "willfully overcharged Happy Rabbit"

for sewer services rendered. Happy Rabbit further asserts that, on or about October 6, 2003, it

contacted Alpine regarding Section 27-33-50 and requests that its Complaint be conformed so as to

recover "all monies charged by Alpine and paid by Happy Rabbit, plus interest, from October 6,

2003 until the date of this Commission's Order. " On March 20, 2009, Alpine filed a Return to the

Motion to Conform and, as of the date of this filing, the Commission has not ruled on Happy

Rabbit's request.

UNDISPUTED FACTS

Based upon the pleadings and discovery responses submitted in this proceeding as well as in

the circuit court action pending between the two parties, the undisputed facts relevant to this matter

are as follows:

(a) Happy Rabbit entered into a customer relationship with Alpine for the

provision of sewer services. Exhibit A, Amended Complainant's Circuit
Court Complaint, p. 2.

(b) Happy Rabbit is a customer of Alpine Utilities. Exhibit B, Complainant's
Responses to 1st Request for Admissions, p. 1.

HappyRabbit in the instantdocket. HappyRabbit assertsin the Complaint that "Alpine has

improperlyestablishedandmaintaineditsutility relationshipwith Windridge[sic]." Pursuanttothe

testimonydeadlinesestablishedin thisdocket,HappyRabbitprefileddirectandrebuttaltestimonyof

Mr. CookandAlpine filed directandsurrebuttaltestimonyof Mr. RobinDial. While notspecified

in theComplaint,Mr. CookassertsinhisprefileddirecttestimonythatAlpineisnotprovidingsewer

serviceto HappyRabbit in accordancewith S.C.CodeAnn. Section27-33-50(Supp.2008).See

HappyRabbitWitnessCookDirectTest.p. 2, 11.1-17.

Onor aboutMarch11,2009,HappyRabbitfiled with theCommissionaMotionto Conform

to Proof("Motion to Conform") assertingthereinthatAlpine "willfully overchargedHappyRabbit"

for sewerservicesrendered. HappyRabbit further assertsthat, on or aboutOctober6, 2003,it

contactedAlpine regardingSection27-33-50andrequeststhatits Complaintbeconformedsoasto

recover"all monieschargedby Alpine andpaid by HappyRabbit,plus interest,from October6,

2003until thedateof thisCommission'sOrder." OnMarch20,2009,Alpine filed aReturnto the

Motion to Conform and,asof the dateof this filing, the Commissionhasnot ruled on Happy

Rabbit'srequest.

UNDISPUTED FACTS

Based upon the pleadings and discovery responses submitted in this proceeding as well as in

the circuit court action pending between the two parties, the undisputed facts relevant to this matter

are as follows:

(a)

(b)

Happy Rabbit entered into a customer relationship with Alpine for the

provision of sewer services. Exhibit A, Amended Complainant's Circuit

Court Complaint, p. 2.

Happy Rabbit is a customer of Alpine Utilities. Exhibit B, Complainant's

Responses to 1st Request for Admissions, p. 1.
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(c) Alpine supplies sewer service to Happy Rabbit. Exhibit B, Complainant's
Responses to 1st Request for Admissions, p. 1.

(d) Alpine has provided sewer service to Happy Rabbit since December 29,
2005. Exhibit A, Complainant's Amended Circuit Court Complaint, p. 2.

(e) Happy Rabbit has paid Alpine for sewer services on a monthly basis since
December 29, 2005. ' Exhibit A, Complainant's Amended Circuit Court
Complaint, p. 2.

(f) The tenants of Windridge Townhomes have not established customer
relationships with Alpine for the purpose of obtaining sewer service at the

residences they occupy pursuant to leases with Happy Rabbit. Exhibit B,
Complainant's Responses to 1st Request for Admissions, p. 1.

(g) Happy Rabbit contacted Alpine concerning Section 27-33-50 on or about
October 6, 2003. Complainant's Motion to Conform, p. 1.

(h) Alpine offered to provide sewer service to the individual tenants of
Windridge Townhomes as individual customers of Alpine if the necessary
facilities are installed so as to enable Alpine to provide sewer service in
accordance with Commission regulations. Alpine Witness Dial Prefiled
Direct Testimony, p. 12, 1. 10 —p. 13, 1. 8.

ARGUMENT

"Summary judgment is appropriate when it is clear there is no genuine issue ofmaterial fact

and the moving party is entitled to judgment as a matter of law. " Wiedemann v. Town of Hilton

Head, 330 S.C. 532, 500 S.E.2d 783, 785 (1998). "[W]hen plain, palpable, and indisputable facts

exist on which reasonabie minds cannot differ, summaryj udgment shouid be granted.
"

~Ethered e v.

Richland Sch. Dist. 1, 330 S.C. 447, 499 S.E.2d 238, 241 (Ct. App. 1998). As more fully described

below, Happy Rabbit's Complaint is based upon an erroneous reading of the plain language of S.C.

Code Ann. Section 27-33-50, and a suggested interpretation of that language which would lead to an

As the Commission is well aware, Happy Rabbit has discontinued payment for sewer services
continuing to be provided by Alpine during the pendency of this proceeding and is purportedly
depositing the payment for these services into an escrow account. The amount currently due and

owing to Alpine for sewer services rendered from August 2008 through April 2009 is $6,791.24.

(c) Alpine supplies sewer service to Happy Rabbit. Exhibit B, Complainant's

Responses to 1st Request for Admissions, p. 1.

(d) Alpine has provided sewer service to Happy Rabbit since December 29,

2005. Exhibit A, Complainant's Amended Circuit Court Complaint, p. 2.

(e) Happy Rabbit has paid Alpine for sewer services on a monthly basis since

December 29, 2005) Exhibit A, Complainant's Amended Circuit Court

Complaint, p. 2.

(f) The tenants of Windridge Townhomes have not established customer

relationships with Alpine for the purpose of obtaining sewer service at the

residences they occupy pursuant to leases with Happy Rabbit. Exhibit B,

Complainant's Responses to 1st Request for Admissions, p. 1.

(g) Happy Rabbit contacted Alpine concerning Section 27-33-50 on or about

October 6, 2003. Complainant's Motion to Conform, p. 1.

(h) Alpine offered to provide sewer service to the individual tenants of

Windridge Townhomes as individual customers of Alpine if the necessary

facilities are installed so as to enable Alpine to provide sewer service in

accordance with Commission regulations. Alpine Witness Dial Prefiled

Direct Testimony, p. 12, 1. 10 - p. 13, 1. 8.

ARGUMENT

"Summary judgment is appropriate when it is clear there is no genuine issue of material fact

and the moving party is entitled to judgment as a matter of law." Wiedemann v. Town of Hilton

Head, 330 S.C. 532, 500 S.E.2d 783,785 (1998). "[W]hen plain, palpable, and indisputable facts

exist on which reasonable minds cannot differ, summary judgment should be granted." Etheredge v.

Richland Sch. Dist. 1,330 S.C. 447,499 S.E.2d 238,241 (Ct. App. 1998). As more fully described

below, Happy Rabbit's Complaint is based upon an erroneous reading of the plain language of S.C.

Code Ann. Section 27-33-50, and a suggested interpretation of that language which would lead to an

1 As the Commission is well aware, Happy Rabbit has discontinued payment for sewer services

continuing to be provided by Alpine during the pendency of this proceeding and is purportedly

depositing the payment for these services into an escrow account. The amount currently due and

owing to Alpine for sewer services rendered from August 2008 through April 2009 is $6,791.24.



absurd result if adopted by the Commission. Additionally, Happy Rabbit has not installed the proper

facilities which would enable Alpine to serve in the manner the Complainant desires. The

undisputed facts in this matter further demonstrate that Happy Rabbit's Complaint is unsupported by

law or fact inasmuch as Happy Rabbit is a customer of Alpine and receives sewer service from

Alpine. These facts also show that Happy Rabbit has unreasonably delayed its request for relief

while continuing to receive the benefit and value of sewer services from Alpine for a significant

amount of time. Finally, the relief requested in this proceeding, ifgranted, would result in a windfall

to Happy Rabbit thereby effectively precluding Alpine from collecting charges for sewer service

rendered over the past five and one-half years.

(1) Ha Rabbit's inter retation of Section 27-33-50 is erroneous and would lead
to an absurd result.

Happy Rabbit's Complaint is wholly founded upon its interpretation ofSection 27-33-50 that

a utility is prohibited from supplying sewer service to the owner of a property where the owner

serves as the customer of the utility. Contrary to Happy Rabbit's assertion, Section 27-33-50 does

S.C. Code Ann. ) 27-33-50 states:

(A) Unless otherwise agreed in writing, a tenant has sole financial responsibility for gas,
electric, water, sewerage, or garbage services provided to the premises the tenant leases, and a
landlord is not liable for a tenant's account.

(B)An entity or utility providing gas, electric, water, sewerage, or garbage services must not:

(1) require a landlord to execute an agreement to be responsible for all charges

billed to premises leased by a tenant; or

(2) discontinue or refuse to provide services to the premises the tenant leases
based on the fact that the landlord refused to execute an agreement to be
responsible for all the charges billed to the tenant leasing that premises.

(C) This provision does not apply to a landlord whose property is a multi-unit building
consisting of four or more residential units served by a master meter or single connection.

As set forth in its Motion to Dismiss filed with the Commission on or about October 24,
2008, Alpine asserts that any action which can arise under $ 27-33-50 is not properly before this

Commission and that the Commission does not have jurisdiction over this matter. The Commission's

absurdresultif adoptedbytheCommission.Additionally,HappyRabbithasnot installedtheproper

facilities which would enableAlpine to serve in the mannerthe Complainantdesires. The

undisputedfactsin thismatterfurtherdemonstratethatHappyRabbit'sComplaintisunsupportedby

law or fact inasmuchasHappyRabbit is a customerof Alpine andreceivessewerservicefrom

Alpine. ThesefactsalsoshowthatHappyRabbithasunreasonablydelayedits requestfor relief

while continuingto receivethebenefit andvalueof sewerservicesfrom Alpine for a significant

amountof time.Finally,therelief requestedin thisproceeding,if granted,wouldresultin awindfall

to HappyRabbit therebyeffectivelyprecludingAlpine from collectingchargesfor sewerservice

renderedoverthepast five andone-halfyears.

(1) Happy Rabbit's interpretation of Section 27-33-50 is erroneous and would lead

to an absurd result.

Happy Rabbit's Complaint is wholly founded upon its interpretation of Section 27-33-502 that

a utility is prohibited from supplying sewer service to the owner of a property where the owner

serves as the customer of the utility. 3 Contrary to Happy Rabbit's assertion, Section 27-33-50 does

2 S.C. Code Ann. § 27-33-50 states:

(A) Unless otherwise agreed in writing, a tenant has sole financial responsibility for gas,

electric, water, sewerage, or garbage services provided to the premises the tenant leases, and a

landlord is not liable for a tenant's account.

(B) An entity or utility providing gas, electric, water, sewerage, or garbage services must not:

(1) require a landlord to execute an agreement to be responsible for all charges

billed to premises leased by a tenant; or

(2) discontinue or refuse to provide services to the premises the tenant leases
based on the fact that the landlord refused to execute an agreement to be

responsible for all the charges billed to the tenant leasing that premises.

(C) This provision does not apply to a landlord whose property is a multi-unit building

consisting of four or more residential units served by a master meter or single connection.

3 As set forth in its Motion to Dismiss filed with the Commission on or about October 24,

2008, Alpine asserts that any action which can arise under § 27-33-50 is not properly before this

Commission and that the Commission does not have jurisdiction over this matter. The Commission's
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not contain a blanket preclusion against a utility billing a landlord for monthly utility services

provided to premises occupied by a landlord's tenants. Rather, the plain language and clear effect of

the statute precludes a utility from requiring a landlord to be responsible for a tenant's account with

the utility. Happy Rabbit has admitted that its tenants have not established a customer relationship

with Alpine and, as such, are not customers ofAlpine. Therefore, the plain language of Section 27-

33-50 does not prohibit Alpine from charging Happy Rabbit, as an admitted customer, for sewer

services which it has admittedly received.

Happy Rabbit's claim that Section 27-33-50 prohibits sewer utilities from serving property

owners as customers therefore suggests that the plain language of the statute is, at best, ambiguous.

"Ifa statute is susceptible to two reasonable interpretations, it is ambiguous. "South Carolina De t.

of Social Services v. Lisa C., 380 S.C. 406, 416, 669 S.E.2d 647, 652 (Ct.App. 2008) citing Sloan v.

S.C. Bd. of Ph sical Thera Exam'rs 370 S.C. 452, 489, 636 S.E.2d 598, 617 (2006), "When 'a

statute is ambiguous, the Court must construe the terms of the statute. '" Id. quoting Wade v.

C, .C. .» . S.

enabling legislation does not grant it the authority to enforce disputes arising under Title 27 of the
South Carolina Code. Moreover, Happy Rabbit clearly believes that the circuit court has jurisdiction
over this matter inasmuch as it has asserted in its circuit court complaint that the "actions complained
about [therein] are in violation of South Carolina Statutes (sic) under the jurisdiction of [the circuit
court]. " It is a fundamental principle of administrative law that agencies have no powers other than

those granted to them by the General Assembly. See Kiawah Pro e Owners Grou v. Public Serv.
Comm'n of S.C., 359 S.C. 105, 109, 597 S.E.2d 145, 147 (2004) ("The PSC is a government agency
of limited power and jurisdiction, which is conferred either expressly or impliedly by the General
Assembly. ");Cit of Camden v. Public Serv. Comm'n of S.C., 283 S.C. 380, 382, 323 S.E.2d 519,
521 (1984) ("The Public Service Commission is a governmental body of limited power and
jurisdiction, and has only such powers as are conferred upon it either expressly or by reasonably
necessary implication by the General Assembly. "). Similarly, the Commission and the circuit court
do not enjoy concurrent jurisdiction. Cf. S.C. Code Ann. )58-5-270 (Supp. 2008). Based on the

foregoing, the Commission should summarily dismiss the Complaint inasmuch as the Commission
does not have jurisdiction over the subject matter of this action as a matter of law.
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Ifthe plain language of the statute is ambiguous, Happy Rabbit's interpretation of the statute

would result in an absurd, unjust and inequitable result. To the contrary, "[a]n ambiguity in a statute

should be resolved in favor of a just, beneficial, and equitable operation of the law. "Enos v. Doe,

380 S.C. 295, 304, 669 S.E.2d 619, 623 (Ct. App. 2008). Happy Rabbit asserts that Section 27-33-50

required on its effective date that Alpine directly serve individual tenants residing in a building, with

more than one residential unit and less than four residential units. Happy Rabbit's reading of the

statute suggests that the intent was not to prohibit utilities from requiring landlords to execute an

agreement to be responsible for a tenant's account, which is the clear effect of the statute. Rather,

Happy Rabbit's contorted reading of the statute implies that its intent was to relieve landlords from

their obligations as utility customers. Such a statutory interpretation would lead to a result so plainly

absurd that it simply could not have been intended by the legislature. Enos v. Doe at 304, 623.

Moreover, if the Commission were to accept Happy Rabbit's interpretation, such a finding

would suggest that, at the time of its enactment, this statute required every gas, electric, water and

sewer utility across the state to reconfigure their infrastructure and utility systems, billing procedures,

and customer relationships at a significant cost, and required each utility to force individual tenants

to become direct customers of the utility. Notwithstanding such an illogical result, Happy Rabbit' s

interpretation would also mean that such a requirement would have been imposed upon all gas,

electric, water and sewer utilities in South Carolina, not for a public benefit, but for the benefit of

private property owners. Despite the fact that such a requirement would have resulted in an

unconstitutional taking of private utility property for private use (see S.C. Const. Art. I $ 13(A)"),

"Except as otherwise provided in this Constitution, private property shall not be taken for
tsrivate use without the consent of the owner, nor for public use without just compensation being

soasto leadto anabsurdresult." Gentry v. Yonce 337 S.C. 1, 13,522 S.E.2d 137, 143 (1999).
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to become direct customers of the utility. Notwithstanding such an illogical result, Happy Rabbit's

interpretation would also mean that such a requirement would have been imposed upon all gas,
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such an interpretation clearly results in an absurd application ofthe statute and should be rejected by

the Commission.

(2) The facilities servin Windrid e Townhomes are insufficient to serve in the
manner desired b Ha Rabbit.

Even assuming Happy Rabbit's interpretation of the statute is correct, which is disputed, it is

not possible for Alpine to directly serve the tenants ofWindridge Townhomes because the necessary

facilities have not been installed to serve individual customers. Each duplex building owned by

Happy Rabbit, which each contain two rental units, is only served by a single customer service pipe.

Alpine Witness Dial Direct Test. p. 9, 11. 16-17. As the Commission is aware, Regulation 103-

555.B.states that a customer shall install and maintain that portion of the service pipe from the end

of the utility's service pipe into the premises served and that "[e]ach customer's service pipe shall

serve no more than one customer. " Should Alpine be required to force Happy Rabbit's tenants to

become customers of Alpine using the present facilities, a single customer service pipe will serve

two customers. Such an arrangement would be inappropriate, not only because it would conflict

with Commission regulations governing the provision of sewer service, but would also result in

unreasonable restrictions on Alpine's ability to provide service. See Commission Regulation 103-

555.B. For example, serving the tenants in such a manner would result in Alpine being unable to

first made for the property.
"

(Emphasis supplied).

It is important to note that Happy Rabbit has requested that it be allowed to file testimony out

of time of an "expert" witness who will purportedly opine as to the meaning of Section 27-33-50.
See Complainant's Supplemental Answers to Alpine's First Set ofInterrogatories. IfHappy Rabbit' s

request in this regard is granted, Alpine may be required to obtain assistance from its own expert
witness to rebut any unreasonable interpretations ofthe statute. Any costs associated with employing
such a witness would be included with Alpine's considerable expenses which it has already incurred

in defending this proceeding. These significant costs will necessarily be borne by all of Alpine's
customers in its next rate proceeding and further litigation of this matter in view of the clear law and

facts is not in the public interest.
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distinguish between services provided to two separate tenants residing in the same duplex building,

Therefore, Alpine would not be able to enforce its rights pursuant to Commission regulations —i.e.,

disconnecting a customer for nonpayment —without directly affecting the rights of a customer who

has not breached his utility responsibilities. Happy Rabbit's request to require Alpine to serve in this

manner would be contrary to Commission regulations and would place an unjust and unreasonable

burden on Alpine.

While Alpine has stated that it is willing to serve the individual tenants of Windridge

Townhomes as customers if the proper facilities are installed, the expense to install such facilities are

not required to be borne by Alpine. First, Commission regulations do not require Alpine to install

the lines to serve in the manner desired by Happy Rabbit. Commission Regulation 103-540provides

that a utility is obliged to operate and maintain its facilities and equipment used in connection with

the services it provides to any customer "up to and including the point of delivery from systems

or facilities owned by the customer. " Second, as provided in Commission Regulations 103-502.4

and 103-502.7, the customer is responsible for the line which is located on the applicable tract of

land and for transporting the wastewater to the Company's facilities. In the case of the Windridge

Townhomes development, the facilities owned by the customer are the collection lines/customer

service pipes owned by Happy Rabbit. Alpine Witness Cook Direct Test. p. 10, 11. 2-3. Finally,

Alpine has not contractually agreed to be responsible for maintaining or owning the customer service

lines and is, therefore, only responsible for its facilities up to and including the point ofdelivery from

systems or facilities owned by the customer —the customer service pipe. Alpine Witness Dial Direct

Test. p. 11, 1. 12 —p. 13, 1. 8.

It would be unreasonable and contrary to Commission regulations and other law to require

Alpine to install the facilities necessary to serve the individual units of the duplex complex in the
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and 103-502.7, the customer is responsible for the line which is located on the applicable tract of

land and for transporting the wastewater to the Company's facilities. In the case of the Windridge

Townhomes development, the facilities owned by the customer are the collection lines/customer

service pipes owned by Happy Rabbit. Alpine Witness Cook Direct Test. p. 10, 11. 2-3. Finally,

Alpine has not contractually agreed to be responsible for maintaining or owning the customer service

lines and is, therefore, only responsible for its facilities up to and including the point of delivery from

systems or facilities owned by the customer- the customer service pipe. Alpine Witness Dial Direct

Test. p. 11, 1.12 -p. 13, 1. 8.

It would be unreasonable and contrary to Commission regulations and other law to require

Alpine to install the facilities necessary to serve the individual units of the duplex complex in the



manner desired by Happy Rabbit. Additionally, if such a requirement could lawfully be imposed on

Alpine, which Alpine denies, the cost of installing such facilities would necessarily be passed

through to all of Alpine's customers in its next rate case proceeding. Such a requirement would be

especially unreasonable inasmuch as it would require all of Alpine's ratepayers to bear the cost

necessary to satisfy the desires of Happy Rabbit to negotiate different terms and conditions for the

extension of Alpine's services to its property than were agreed to and have been observed by the

owners of the property since 1984. Alpine Witness Dial Direct Test. p. 13, 11. 4-8.

(3) Ha Rabbit is admittedl a customer ofAl ine and has received sewer service
from Al ine.

In addition, the undisputed facts demonstrate that Happy Rabbit entered into a customer

relationship with Alpine, continues to be Alpine's customer, and received and continues to receive

sewer services from Alpine. See Exhibit B. Pursuant to Commission regulations, Alpine is

authorized to charge its customers for sewer services rendered in accordance with its rate schedule.

See R. 103-534.B. Therefore, Happy Rabbit is obligated to compensate Alpine for services rendered

and any charges for sewer service rendered in accordance with its Commission approved rate

schedule are due and owing to Alpine. Moreover, because the tenants of Windridge Townhomes

admittedly have not established a customer relationship with the Company, Alpine does not have the

authority to require them to remit payment for the services rendered to the property. The

Commission's analysis of the Complaint should end here. The activity complained of is proper

under law and the relief requested is simply not supported by the undisputed facts of this case.

(4) Ha Rabbit entered into a contract for service with Al ine.

Notwithstanding Alpine's assertion set forth in its pleadings that a contract with Happy
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schedule are due and owing to Alpine. Moreover, because the tenants of Windridge Town_homes

admittedly have not established a customer relationship with the Company, Alpine does not have the

authority to require them to remit payment for the services rendered to the property. The

Commission's analysis of the Complaint should end here. The activity complained of is proper

under law and the relief requested is simply not supported by the undisputed facts of this case.

(4) Happy Rabbit entered into a contract for service with Alpine.

Notwithstanding Alpine's assertion set forth in its pleadings that a contract with Happy

Rabbit's predecessor is binding upon it and obligates Happy Rabbit to render payment for sewer



services rendered to Windridge Townhomes (see, e.g., Alpine Witness Dial Direct Test, p. 5, 11. 7-

18), Alpine further asserts that Happy Rabbit, through its general partner, independently entered into

a contractual arrangement as a customer of Alpine. Alpine Witness Cook Direct Test. p. 6, 11. 2-10.

On or about December 15, 1999,Carolyn Cook, a general partner ofHappy Rabbit, contacted Alpine

to establish sewer service in her name. Commission Regulation 103-534 states that an accepted

application for service constitutes a contract between the company and the applicant and obliges the

applicant to pay for sewerage service in accordance with the utility's tariff. Therefore, even if no

previous customer relationship existed, when Mrs. Cook contacted Alpine to continue service to the

property, she became the customer ofAlpine. Happy Rabbit, as a successor in interest to Mrs. Cook

who is also a general partner of Happy Rabbit, is the customer today.

Moreover, Happy Rabbit has never requested that Alpine terminate its status as a customer.

See Happy Rabbit Witness Cook Rebuttal Test. p. , 11. 5-6. IfHappy Rabbit no longer desires to be a

customer of Alpine, it is free to terminate Alpine's service and require its tenants to individually

establish customer accounts in accordance with Commission regulations and as permitted by Happy

Rabbit's leases with its tenants. Happy Rabbit Witness Cook Rebuttal Test. p. 7, ll. 23-31.

Pursuant to Commission Regulation 103-534.C, a customer must notify the utility orally or in writing

that the customer desires to terminate service and the utility is allowed a reasonable period of time

after receiving notice to do so. By failing to avail itself of remedies afforded by Commission

regulation and its contractual rights with its tenants, Happy Rabbit has chosen to continue as its

6 While the facilities are currently insufficient for Alpine to serve the property in this manner

(paragraph 2, supra), Happy Rabbit could install the necessary facilities itself or require the tenants
to bear this financial burden pursuant to Happy Rabbit's purported contractual rights. Happy Rabbit
Witness Cook Rebuttal Test. p. 7, 11. 23-31.
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customer and is, therefore, obligated to remit payment for sewer services rendered to it by Alpine in

accordance with Alpine's Commission approved rate schedule.

(5) Ha Rabbit has unreasonabl dela ed its re uest for relief.

Happy Rabbit has also acknowledged in its circuit court proceeding that it has paid for sewer

services provided by Alpine. See Exhibit A; See also fn. 1, supra. Happy Rabbit's Motion to

Conform has not been ruled upon by the Commission and, therefore, its Complaint does not yet

incorporate its requested relief for a monetary reimbursement. However, should the Commission be

inclined to grant the requested relief in this regard, Alpine would assert that, if Happy Rabbit

believed that the charges submitted in this regard were unlawful, Happy Rabbit, over the past five

and one-half years since its communication with Alpine on October 6, 2003, could have refused

payment to Alpine based upon its interpretation of the statute or could have previously initiated a

proceeding with the South Carolina Office of Regulatory Staff or the Commission. Despite being

placed on notice of Alpine's interpretation of the statute at that time, Happy Rabbit claims that it

should be allowed to have received sewer services from Alpine which benefitted and enhanced the

value of its property for five and one-half years. Notably, Happy Rabbit chose not to assert its claims

set forth in the Complaint until after Alpine requested rate relief in Docket No. 2008-190-S —a

proceeding in which it was a party of record. Now, at this late date, Happy Rabbit is seeking a

"refund" of payments made for service that was indisputably provided. Such a request for relief is

not supported by the law or facts of this case, is, at best, unreasonable, and should be summarily

rejected by the Commission.

As demonstrated by Happy Rabbit's pleadings in this matter, Mr. Cook, a general partner of

Happy Rabbit, was put on actual notice of facts and circumstances that some right might have been

invaded or that some claim might exist no later than October 6, 2003. Therefore, a claim that could
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have been asserted could have been brought at that time. "An injured party must act promptly when

the facts and circumstances of the injury would place a reasonable person on notice that a claim

against another party might exist. " Re ublic Contractin Co . v. S.C. De 't of Hi wa s and

B. . », S. .», (C.

essentially requesting that the Commission find that it is reasonable for a party to be made aware ofa

potential claim, delay acting on such purported claim for over five and one-half years while

continuing to receive the benefit and value of the services rendered by Alpine, and then obtain a

reimbursement for those services. Happy Rabbit offers no excuse for its unreasonable delay; rather, it

sat idly by while Alpine continued to provide sewer services to Happy Rabbit over a substantial

period of time. Such a request for relief is patently prejudicial, unreasonable and simply unfair to

Alpine and should be dismissed by this Commission. Therefore, Alpine's request for summary

judgment should be granted because Happy Rabbit unreasonably delayed acting upon whatever rights

it may have had.

(6) If ranted the relief re uested would result in a windfall to Ha Rabbit.

Additionally, Happy Rabbit's claim for reimbursement set forth in its Motion to Conform, if

allowed, would amount to a windfall for the Complainant. Happy Rabbit has admitted that it is a

customer of Alpine, that Happy Rabbit received and receives sewer service from Alpine, and that

none of the tenants ofWindridge Townhomes have established customer relationships with Alpine.

Therefore, the relief which Happy Rabbit requests would essentially result in Happy Rabbit being

reimbursed for charges rendered in connection with services which it and previous owners have

received over the past five and one-half years at rates approved by the Commission, while giving

Alpine no means ofcollecting for the service rendered. Such an outcome would allow Happy Rabbit

to receive the benefit of free sewer service for this extended period of time at the expense ofAlpine.
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These facts demonstrate that Happy Rabbit's request in this regard would yield a windfall for the

Complainant. Therefore, to the extent that the Commission grants Happy Rabbit's Motion to

Conform, Alpine would assert that it is entitled to summary judgment on this claim as well.

CONCLUSION

Alpine should be awarded summary judgment. Happy Rabbit's reading of Section 27-33-50

is erroneous, its interpretation of same is contrary to South Carolina law, and would lead to an absurd

result if adopted by the Commission. Additionally, Happy Rabbit has not installed the necessary

facilities to serve the property in the manner it desires. Happy Rabbit's pleadings and admissions in

this matter further establish that Happy Rabbit entered into a customer relationship with Alpine, is

admittedly a customer of Alpine, and has admittedly received sewer service from Alpine. Happy

Rabbit has admitted that the tenants of Windridge Townhomes have not established a customer

relationship with Alpine and, therefore, Alpine is unable to require the individual tenants to be

responsible for sewer service provided to the Windridge Townhomes development. Finally, Happy

Rabbit has unreasonably delayed its request for relief in this matter which, if allowed, would result in

a windfall for the Complainant. For all of these reasons, the Commission should grant Alpine's

motion for summary judgment.

John .S. Hoefer
Benjamin P, Mustian
%'ILLOUGHBY 4 HOEFER, P.A.
Post Office Box 8416
Columbia, South Carolina 29202-8416
803-252-3300
Attorneys for Defendant

Columbia, South Carolina
This 31"day of March, 2009
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)
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I-Iappy Rabbit, a South Carolina Limited )
Partnership and Carolyn L. Cook, )

Plaintiffs, )
)

VS, )
)

Al ine Utilities Inc.

S fATE OF SOUTI-I CAROLINA
COUNTY OF RICHLAND

IN THE CIRCUIT COURT I'OR TI-IE
FIFTI-I JUDICIAL CIRCUIT (':
CASE NO, : 2008-CP-40-06619

(&'C
c': '

(
c

COMPLAINT
{AMENDED)

(JURY TRIAL DE&MANDL&'D)

p )
Defendant. )

'LCI
r-. ,

c-0--&

. &~r.-

Plaintiffs, Happy Rabbit, a South Carolina Limited Partnership (herejaafter, KIappy r

Rabbit" ) and Carolyn L, Cook (hereinafter, "Plaintiff Coolc"), complaining oP..'tEp Degadant,

would allege and show unto the Court as follows:

I'I

JURISDICTION

1, Upon information and belief Defendant, Alpine Utilities, Inc. , (hereinafter,

"Alpine" ) is a utility incorporated under the laws of the state of South Carolina, with its principal

place of business located in Richland County, South Carolina and Alpine is currently

conducting business in Richland County, South Carolina,

2. Plaintiff Happy Rabbit is the owner and operator of Windridge 1ownhomes,

located in the 3300 block of I&ay Street in Columbia, South Carolina (Richland County)

(hereinafter, "Windridge") and Plaintiff Cook is a General Partner of Happy Rabbit and the

previous owner of Windridge.

3. The acts complained about herein occurred in Richland County, South Carolina.

4. The acts complained about herein are in violation of South Carolina Statues under

the jurisdiction of this court,

5. Therefore, jurisdiction and venue in this Court is proper.
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FIFTH JUDICIAL CIRCUIT

CASE NO.: 2008-CP-40-06619

)
)
) COMPLAINT

) (AMENDED)

) (JURY TRIAL DEMANDED)

) c...

Defendant._) rn

j.-- ,

: (!. i -.
• • % •

( r )

<,')

(_ : .2A

""V'

. rT_ ",, :!_i

:'e r:--;, • _-.

Plaintiffs, Happy Rabbit, a South Carolina Limited Partnership (her_a_:er, _lapp.y _=

Rabbit") and Cm-olyn L. Cook (hereinafter, "Plaintiff Cook"), complmning o_.:)i_ [)e4_ndanti _ __

would allege and show unto the Court as follows: 2'-_ tx_
Frl

, . 1\

)

".(.\

4 / ....

JURISDICTION

l. Upon information and belief Defendant, Alpine Utilities, Inc., (hereinafter,

"Alpine") is a utility incorporated under the laws of the state of South Carolina, with its principal

place of business located in Richland County, South Carolina and Alpine is currently

conducting business in Richland County, South Carolina.

2. Plaintiff Happy Rabbit is the owner and operator of Windridge Townhomes,

located in the 3300 block of Kay Street in Columbia, South Carolina (Richland County)

(hereinafter, "Windridge") and Plaintiff Cook is a General Partner of Happy Rabbit and the

previous owner of Windridge.

3. The acts complained about herein occurred in Richland County, South Carolina.

4. The acts complained about herein are in violation of South Carolina Statues under

the jurisdiction of this court.

5. Therefore, jurisdiction and venue in this Court is proper.

COPY
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COURSE& AND PATTI&';RN O'F DEALINGS
BKWEEN THE PAM.'IKS

6. Paragraphs one through five above, are re-alleged,

7. Happy Rabbit is the pres'ent ovvne'ri a'nd operator of Windridge Townhomcs,

located in the 3300 bio'clc of Kay Street in Coiner'ibiia, Sou'th Caroliiia (Riclilatid Go&arit'y) arid ha's

been so since De'ceinbei 29, 2005, tinttl th'e date of@est pitisents. Prior t'o tlat date, —,ci~'er'Alp

of Windridge was With I'13in'66"Cook, naMely thipiigk:l3ecenibei' 2'8-, 2'0'0'5.

8, Plaintiff Cook and I'ate' Plaiitti'f'f Happy k'abbit, eriter'ed in'td a utili't'y customei'

ielationship with Alpine for the piovision of se'w'ei. services to Sin'dridge: The utility required

boih Plaintiff Cool& and Plaintiff Happy Rabbit and continues to require, Plaintiff Happy Rabbit,

to continue in a business relationship, whereby Pla'intiffs wer'e' and are, responsible for payment

of monthly sewer bills for the foity-six tenancies in the twenty-three duplex apartmerit buildings

of Win'dridge. I'urthermore, Plaintiffs paid a de'finite monetM'y 'sum 'to Defendant Alpine on a

monthly basis for a period exceedirig three yeats, arid ther'eche Plaintiff's damages are

ascertainable.

9. Alpine insisted and continues to irisist, that Plaintiffs be re'sporisible for the sewer

ac'counts for all tenaiits locate'd in Windridge. Plaintiffs protested that such an arrangement was

unlawful as early as Qctober 6, 2093, but Alpine refused to change and continues t'o refuse to

change, the c'haracter of sew'er services to WinChidge an'd requi're'd and continiie's to requite,

Plaintiffs to be resporisible for the sahara'. Qn 'Q'ctober 6, ,2003, .Iairies C, Co'ok. , husb'arid of

Carolyn I.. Cook, demanded that Alpine tertninat'e sewer services to' Windridg'e and th'at:Alpine

establish sewer' accounts with the individual. tenants of Windiidge cci'n&tent with $ 2/.-'33:=50,

S.C. Code of Laws ANN. , (1976;.as arnendedj, Pl'aintiÃs' deinands fchr Alpiiie to comply� 'witli (
27-33-50 were repeated several titties. Defendant Alpine r'efused and continues to refuse, t'o

comply with Plaintiffs' demand, Defendant Alp'ine's actions, in ~'.e'qiiihing Plaintiff Happy Rabbit

to be responsible foi its tenant's sewer services were and are, unlawful, unfair and deceptive,
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(
f

(

COURSE AND PATTE-RN 0_? DEALINGS
. - , .... r ........ "

B!E,WEEN THE,PARTiES.

6. Par_;graphs one through five above; are re-u[leged.

7 Happy RabbR is the Wes.e-rit .°wne'I_ snd operator of Windridge TowI_homes,

located in the 3300 blo',k ofEay Stte'et in Coi_bi, a, S:o_t5 C_o.l_a (R,ieN_d Co_ty) ._d _as

of Windridge was with Pl_intiffCot_i'cl _amely 1_ht_gh ID_,,,,_,-,,_--------;' '?_?' i.)S '-_! : :!i.: " " ;. "

8. Plaintiff Cook and l'ate, Pla'r_ffff Hkppy R-.dbbig enma-:etl i_td .a atiiiiy eustmner

relationship with AlpLne For the pmvigon of sewer-services to Wi:ndrid:ge_ The util:iV reqtlired

both Plaintiff Cook and Plaintiff H_ppy tLabbil and con,tinues to.req*uire, Piaintiff I_appy Rabbit,

to continue in a business relationship, wl_ereby Plahatiffs we, e and are, responsible for payment

of monthly sewer bills for the forty-sN rermneies in the twenty4hree .d.uplex apartment buildings

of Windridge. Furthermore, Plainti_ffs paid a O.gfilaite monetary sam t.o Defendant Alpine on a

monthly basis for a period exceeding tltree yem--s, arid gl_erefOre Pl_ii_t_;ff's .dam:_g:es are

ascertainable.

9. Alpine.insisted a.nd continues to irisist, that Plaintiffs be tespo_slble for the sewer

accounts for all tenants located i.n Wi:n'aridge. Plaintiffs prote_ted that suc.h an arrangement was

unlawful as early as Oetober 6, :2003, but Alpine refused 1o change .and conti:nues to refuse to

change, the character of sewer services to' Wi_dfidge _d reqM:re'd an,d.-eontin_tes m requite,

Plaintiffs to be responsible for the. same. On ,O.¢tober 5, .20103, .l.mxies C Co'ok., h_t_ba_ct of

Cm-olyn L.. Cook, demanded fiaat. Alpine ten_Na:te sewet .aerv_ee6"._o W_ndrid:g'e and.tin'at Alpine

establi_h sewer aeeotlnts wiih."the individual :ten.an,t_ .of _in'_tge :e.o.n_._stentw_t . § .27,3;_:50,

S.C Code of Laws A_., (1:976:, as .amendeN:_ Pluirififfs' demand_ f_r A.lpin'e to comply.'wifll §

"" _ 50 repeated several tiiaes, Oefe-ndm_t..Alpine refused and.continues to refuse, ro/-_o-. were

comply with Plaintiffs' demand, Defendant A!pine!s acti0ns_ in feqtliring Plaintiff H:appy Rabbit

to be responsible for its .tenant's sewer services wei:e.and are_ unl:a_t, unfair and deceptive.
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OR.A FIRSI', CAUSE QF AC'l. ON AGAINST AI,PIM
(VIOLATION O'F ) 2"1=33 50)

(S.'C. CODE QF LAWS ANN„1976,as amended)

10.

as fellows:

Paragraphs one through ttine above, are re-alleged,

$ 27-33-50,. S,C; Code of Laws ANN. , (1.976, as amended) reads in pertinent part

(A) Unless o'tlienvise agre'ed in w'riting; a tenant has soli fin'ancial
responsibility for gas, electric, water, s'ewer'ago, or garbage serv'ices provided
to the premises the'teii'ant'16ascs, , and a Ihntlln~d i's ttnt liable for a-tenant's
account.

12, Plaintiffs did not aye'e itt wr'iting fe be'r'aspWs'i'lie for' theit tenant's'saw'er'

services at 4'itrdridge.

13. Defendant's actions, i' refusi'ng to tertninate' sewer sefvlces as demAnded by

P1aintiff s Cook's husband on Octobe'r 6, Z003, arid on several 1ater dates, and i'n requiring the

Plaintiffs to be responsible for the sewer services of their forty-six tenancies (twen'ty-three

duplex buildings), is in direct contravention of $ 27-33-50, S,C. Code of Laws ANN. , (1976, as

amended) and affected trade and commerce within the state of South Carolina.

FOR SE 089 CAUSE O'F, ,ACT1ON, ' A' .'ST.AL 'INK

(VIOLATION QF SOUTH CARQ'LINA: UNFAIR, TRADE. PRACTICES ACT.)
(( 39=5-10 et seq. , 'S,C. CQD'E QF LA%'S ANN, , 19'7'6,. AS .AMENE)ED)

14. Paragraphs one through thirteen 'abo've, - are' re-allege@:

15, Defendant: Alpine's act'ions desc'ribed:ab'ove, and as is set forth hereinab'o've in

detail, .are in clear violation of the Statute.

16. Upo'n information and belie'f, Alpitte has raqtnied in ex'c'ess o'f fifty oth'er

individuals and elxtittes (1aiidlords and owners') t0 be re'spo'foible. fer t'he swer u'tilit'y services o'f
their tenants, iit violation of 27-"33-50, S,C, Co'de of Laws' ANN:, ('0'976;.as a1nen'de'0);

17. Defendarit Alpine'e'0 actions desct'ibex' ab'ove, are an unlawful: trade practi'ce Such

that: (i) the Plaintiffs both suffered actual and clearly ascertai t)'able dam'a'g'es (ii) there is an

adverse impact ori the public interest (ii'i) Defendant Alpine's actions are offensive to public

An_endedComplaint
Marcl_18,2009
Page3of 6
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10.

11.

as follows:

FORA FiRST.CAUSEDF ACTI_ON,AGAiNST ALPINE
r , J , t,, , , i¢- . .- • --

(VIOLATION OF § 2_]-33;-50)
(S,"C-.CODE 05' LAWS ANN,, 1.976, as _en'ded)

Paragraphs one through riine above, ate re-alieged;

§ 27°33-50,. S..C Code of Laws ANN., (i.976_ as amended) reads in pertinent part

(A) Unless other_wise agreed in writing_ a fen.ant has s01e fin:an'ciat
resp'Onsibiiity for gas, eleet:rie, water, se_verage, or gaHJ.age serviees provided
to the prelatises the t_ti:at_'t lensea, atrd a 1.an.t_lo_'dis_ta-_.tl'i_l_le for a _n.aat"_

account. .- .

12. Pl.0;intiffs did not _tg_ee in w_iti_g, t_ be. reap_'nJit_ie f0f _ei_ teiiar/t."a _ewer..

services at Wil_-dridge.

13. Defen'dmat s. aet_ol s, in re%si'ng :t_ term ha,ate sewer :services as dem:anded by

Plaintiff's Cook's hu_ban'd on October 6_2003; an'd on several later dates, and in requiring the

Plaintiffs to be respc nsible for the sewer services of their fOrty-six tenancies (twe_ty-three

duplex buildings), is in direct contravention of § 27-33-50, S,C. Code of Laws ANN.. (I976, as

anaended) and affected trade and commerce wiflain the s_ate of South Carolina.

FOg A.SE.G:OND'CA_S'E OF,,AC;TIONI_NIGA:I_S_T._EINE
(VIOLATION OF SOUTH CAROLINA,.UNFAIR T_DE.PRACTIEES ACT,)

(§ 3%5-10 el seq., S.C, CO:D'E OF LAWS ANN_, li'97'6,.AS ,AMENDED)

14, Paragraplas orre tbxougla' tt_/i_e'en '_o've:, arere_al._ged:,

15. D,efen_ant, Alpit_e's aetior_s desetfbed:_b'ove, _tt as is set fogh here_rmb'o_vein

detail, are in dear vi_olatiol_o;f the statute..

16. Up,ort.itfformation _nd b'_itef_.Aipi_e h:as_.reqtsir_:din e,e,ess.of fifty oth'er

individuals and.e_-/tities (la._dIotd's .an'd '0_'er_ to b'e resp_n_ibIe Nt _lS-esewer u_ci;litysetv!ees o'f

tftek tertant_, in vi.olxti.on :of27_3:340, S.C, ¢o'de ¢fLg_: ANN.:, ('1."976;as _e_d,¢d),

17. i)efend_mt Alpi_e_ a.etions deseffbe-d.ab'ove, z_rea.n a-ntawfut:'tra:d:e,prxeti'ee:_r_eB

that: (i) the Plaintiffs beth guffered actua;l and clearly aseertaitaable dam'_ges (ii) there i:san

adverse impact on the public in_erest _iti) Defendant Alpine's aefons are Offensive to-p_blic
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policy, unlawful, uriethical, unfai'r, 'decep'tive, hand oppressive arid (iv) are urifair ti'sde piactices

capable of repetition,

BE»MANO» 08 PUNIT1VF». DAMACRS

17, Paragraphs one through sixteen above, are re-alleged.

18. In addition to Defendant Alpiiie's violation of ).27-33-50, S,C. Code of Laws

ANN. , (1976, as amended), Defendant Alpine violated P'ublic Service Commission of South

Carolii&a, (hereinafter, "Commission"} Reguiati'on, R., 105'-'5'33 (3).

19. Also, Defend'ant Alpine 'hdfmtted. :that the husband of Plaintiff Cook, co'nt'act'c'd.

Defeiidant Alpine on October 6, 2'003, re'gsrding $ 2'T-.33-50,

20. Despite the requirements of $ 27-33-50, an'd Plaintiff Cook's husband's contact

with Defendant Alp'ine on October 6, 2003, defendant Alpine contiitued to violate Il 27-33-50,

by requiring Plaintiff Co'ok and later, Plairitiff IIappy Rabbit to be resp'onsible for, and to pay for

the sewer utility accounts of its tenants at Wiridri dge,

21. Defendant Alp»ir'i'e has violated arid has c'o'rttiriir&d to v'io'late ( 27-33-50 arid

Commission Regulation, R. 1'05-533 (3).

22. Defendaiit Alpine's aetioirs described herHna5ove frere iiiila&nl;. neglig»erit,

gi'ossly negl'igent, . careless, wreck]ess, will fu'1, and wariton. lid. fai'ling: t'o coriiy'1'y rvith Co'ituiiissio'n

Re'gulatioii, R. 105"-533 (3) arid ) 27-33=:50, 8,C, Code of'Laws ANN. , (1976, as tm'erided),

23. Acco'rdingly, the P'lairitiffs are entitled to an award 'of punitive damages in an

aniount to be determined by aj'ury.

O'KMAÃD, FOR„»AJRY„T.',
'

AL

24. Par'agraphs one th'r'otrgh tWenty-three abriv'eiare re=aill'eged;

25. Plaintiffs demarrd t'bartas rriat'ter be heard before. a tr'ialj'urry

, \
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policy, anlawful, unethieaI, unfair, de¢elJtive,., a_d opp_te,a.sNe aid IN) are t_rffait t_ad,e ptaeti_e_

_apable of repetition,

DEMAND FOR PUNITIVE DA,MAGES
, ........... t,r

17. Paragraphs one througia sixteen abe.re, arere_alieged.

• _ ...' . f18_ In addition to Defendant Alpine s vlolatlon:o § 27o33z50, S.C. •Code of Laws

ANN., (1976, as amended), Defendant Alpine violatedPubl:i_ Service Comfi_ission of South

Carolh_a, (herei_affeT, '"Commission") Regulatian, R.. i 05;_:53.3-(3).

1•9. Also, Defendant Alpine admit_ed::mat __h__u_ba_dlof PI"ai_tfiffCo_°k, e°_r£_aet_d

Defef_darlt Alpin'e on Oetober 6_2003, re'gard]ng' § 2"743-5.0_

20. Despite the requirements of § 27-33-50, an'd Plaintiff •Cook's liusband's contact

with Defendant Alpine on October 6, 2003, Defendant Alpi:ne continued to violate § 27-33,50,

by requiring Plaintiff Co'ok an'd later, Pi;ai,nti:ff Happy Rabbit to be responsib.le for, and to.pay for

the sewer utility aeco_ants of its ten'ants at Witidridge.

21.. Defendatit Alpine has vio_at.eg"mad has -._'o_fin_e'd t_ vi'o'l:ate § 27-.33*50 a'nd

C.ommis_ion tk-e-gulafion, N, 10_$33 (3),

22, Defendant Alpine':s. _efionS. ges-¢ffoedl,_ergtmtSove Were _aN_awful_.ttegligem,.

'' 1 " ;"" 't

grossly negligent, careless., wteekle.s_,.wiil:N.l:, and. wm._n.m.Nillrig: e comply wiih C:o_._a_s_ion-

Reg_llation, R...105-533 (3) and § 2%33-50, S.C, Co-de ofLt_w_ .ANN.., (i 976, as am'en'ded).

23. Accordingly, the Plairitiffs are entitled _oma.award of purfitive damages in an

anaount te be determined by a jury.

24',

25..

Patagrapl_g one t_o_gh twettty_e'e, a_ove ate. fe_Ni'ege'd:,

Plai-nliffs aemartd mar,his mm_r Ue-tieia:rdgef0re :ati_ia:l:ju_y -



Exhibit A

Page 5 of 5

Amended Complaint
March 18, 2009
Page 5 of 6

PRA YKR FOR D AMA G ES

WHEREFORE,

Plaintiffs are entitled to damages and a Judgment as follows;

FOR A FIRST CAUSE OF ACTION against Defendant Alpine, Plaintiffs are entitled to
recover Twenty Two Thousand Three Hundred and Fifty Six Dollars ($22,356) and a finding
that, as a matter of law and under the facts of this case, Defendant Alpine cannot require
Plaintiff llappy Rabbit to be responsible for sewer services provided to its tenants at
Windridgc.

FOR A SECOND CAUSE OF ACTION against Defendant Alpine, Plainiifl's are entitled Io

recover Sixty Seven Thousand and Sixty Eight Dollars ($67,068) plus the recovery ol'a
reasonable Attorney's fees and the costs incurred in this Action,

FOR AN AWARD OF PUNITIVE DAMAGES against Defendant Alpine, in an amount to
be determined by a jury.

I'OR SUCH OTHER AND FURTHER RELIEF AS THIS COURT MAY DEEM JUST
AND REASONABLE.

Respectfully Submitted,

AUSTIN ' GERS

i sard L. Wh'

.I fferson D. Griffith, lll
508 Hampton Street, Suite 300
Columbia, South Carolina 29201
(803) 256-7442
Attorneys for Plaintiffs

Columbia, South Carolina
March 18, 2009
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PRAYEP, FOR DAMAGES

WHEREFO RE,

Plaintiffs. are entitled to damages and a Judgment as follows:

FOR A FIRST CAUSE OF ACTION against Defendant Alpine, Plaintiffs are entitled to

recover Twemy Two Thousand Three Hundred and Fifty Six Dollars ($22,356) and a finding

that as a matter of law and under the facts of this case, Defendant Alpine cannot require

PlaintiffHappy Rabbit to be responsible for sewer services provided to its tenants at

Windridge.

FOR A SECOND CAUSE OF ACTION against Defendant Alpine, P aintiffs are entitled to

recover Sixty Seven Thousand and Sixty Eight Dollars ($67,068) plus the recovery of a

reasonable Attorney's fees and the costs incurred in this Action.

FOR AN AWARD OF PUNITIVE DAMAGES against Defendant Alpine, in an amount to

be determined by a jury.

FOR SUCH OTHER AND FURTHER RELIEF AS THIS COURT MAY DEEM JUST

AND REASONABLE.

Respectfully Submitted,

/l/dfferson D. Oriffith, Ill
v508 Han_pton Street, Suite 300

Columbia, South Carolina 29201

(803) 256-7442
Attorneys for Plaintiffs

Columbia, South Carolina
March 18, 2009

COPY
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BEFORE

THE PUBLIC SERVICE COMMISSION

OF SOUTH CAROLINA

DOCKET NO. 2008-360-S

IN RF: )
)
)
)

Complainant, )
)
)
)

Respondent )
Alpine Utilities, Inc. ,

Happy Rabbit, LP on Behalf of,
Windridge Townhomes, ANSWERS TO REQUESTS

TO ADMIT

Complainant Happy Rabbit, LP on Behalf of, Windridge Townhomes,

{hereinafter, "Happy Rabbit" ) hereby answers the Requests to Admit of Respondent,

which were received by Counsel for Happy Rabbit on December 19, 2008. Any Request

to Admit or sub-part thereof, not specifically addressed is denied. Happy Rabbit' s

answers follow:

l. Admit that Complainant I-Iappy Rabbit, as owner or operator of Windridge

l ownhomcs or otherwise, is a customer of Defendant Alpine Utilities, Inc,

Admitted

2. Admit that Defendant Alpine Utilities, Inc. currently supplies sewer service to

Complainant Happy Rabbit.

Admitted

3. Admit that tenants of Windridge Townhomes have not established any customer

relationships with Defendant Alpine Utilities, Inc. for the purpose of receiving sewer

service at their units in Windridge Townhomes.

Admitted
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BEFORE

THE PUBLIC SERVICE COMMISSION

OF SOUTH CAROLINA

DOCKET NO. 2008-360-S

IN RE:

Happy Rabbit, LP on Behalf of,
Windridge Townhomes,

Complainant,

V.

Alpine Utilities, Inc.,
Respondent

)
)
)
)
)
)
)
)
)

_.)

ANSWERS TO REQUESTS

TO ADMIT

Complainant Happy Rabbit, LP on Behalf of, Windridge Townhomes,

(hereinafter, "Happy Rabbit") hereby answers the Requests to Admit of Respondent,

which were received by Counsel for Happy Rabbit on December 19, 2008. Any Request

to Admit or sub-part thereof, not specifically addressed is denied. Happy Rabbit's

answers follow:

1. Admit that Complainant Happy Rabbit, as owner or operator of Windridge

Townhomes or otherwise, is a customer of Defendant Alpine Utilities, Inc.

Admitted

2. Admit that Defendant Alpine Utilities, Inc. currently supplies sewer service to

Complainant Happy Rabbit.

Admitted

3. Admit that tenants of Windridge Town_homes have not established any customer

relationships with Defendant Alpine Utilities, Inc. for the purpose of receiving sewer

service at their units in Windridge Townhomes.

Admitted
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4. Admit that Complainant Happy Rabbit, as owner or operator of Windridge

Townhomes or otherwise, inakes sewer service available to the tenants of Windridge

Townhomes.

Com lainant admits that sewer service is available to tenants of Windrid e

Townhomes but sewer service is not made available b Ha Rabbit

5. Admit that. Complainant Happy Rabbit, as owner or operator of Windridge

Townhomes, has agreed to include sewer service as part of the rental or lease agreement

with tenants of Windridge Townhomes.

Denied.

6. Admit that the sewer service available to tenants of Windridge Townhomes is

provided by Complainant Happy Rabbit as a customer of Defendant Alpine Utilities, Inc,

Com lainant denies that it rovides sewer service to tenants to Windrid e

Townhomes.

7. Admit that TFB Construction Company constructed the sanitary sewage system to

serve Windridge Townhomes.

Information known or readil attainable b Com lainant is insufficient to
enable it to admit or den .

8. Admit that TFB Construction Company, for Complex Partnership, entered into an

agreement with Defendant Alpine Utilities, Inc. whereby TFB Construction Company,

for Complex Partnership, agreed to take sewer service from Defendant Alpine Utilities,

Inc. as long as Defendant Alpine Utilities, Inc. remains approved to render such service

from the South Carolina Department of Health and Envirorunental Control.

Information known or readil attainable b Com lainant is insufficient to
enable it to admit or den .

9. Admit that Carolyn D, Cook, as prior owner of Windridge Townhomes,

purchased Windridge Townhomes subject to the agreement between TFB Construction

Company, for Complex Partnership and Defendant Alpine Utilities, Inc.

Denied
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4. Admit that Complainant Happy Rabbit, as owner or operator of Windridge

Townhomes or otherwise, makes sewer service available to the tenants of Windridge

Townhomes.

Complainant admits that sewer service is available to tenants of Windridge.

Townhomes_ but sewer service is not made available by Happy Rabbit.

5. Admit that Complainant Happy Rabbit, as owner or operator of Windridge

Townhomes, has agreed to include sewer service as part of the rental or lease agreement

with tenants of Windridge Townhomes.

Denied.

6. Admit that the sewer service available to tenants of Windridge Townhomes is

provided by Complainant Happy Rabbit as a customer of Defendant Alpine Utilities, Inc.

Complainant denies that. it provides sewer service to tenants to Windridge.

Townhomes.

7. Admit that TFB Construction Company constructed the sanitary sewage system to

serve Windridge Townhomes.

Information known or readil attainable b Corn lainant is insufficient to

enable it to admit or deny.
8. Admit that TFB Construction Company, for Complex Partnership, entered into an

agreement with Defendant Alpine Utilities, Inc. whereby TFB Construction Company,

for Complex Partnership, agreed to take sewer service from Defendant Alpine Utilities,

Inc. as long as Defendant Alpine Utilities, Inc. remains approved to render such service

from the South Carolina Department of Health and Envirom_ental Control.

Information known or readily attainable by Complainant is insufficient to

enable it to admit or deny.
9. Admit that Carolyn D. Cook, as prior owner of Windridge Townhomes,

purchased Windridge Townhomes subject to the agreement between TFB Construction

Company, for Comp!ex Partnership and Defendant Alpine Utilities, Inc.

Denied



Exhibit B
Page 3 of 3

Answers to Requests to Admit
January 16, 2009
Page 3 of 3

10. Admit that Complainant Happy Rabbit purchased Windridge Townhomes subject

to the agreement between TFB Construction Company, for Complex Partnership and

Defendant Alpine Utilities, Inc.

Denied

Respectfully Submitted,
AUSTIN dk ROGERS, PA

/s/

Richard L. Whitt
508 Hampton Street, Suite 300
Columbia, South Carolina 29201
(803) 256-7442
Attorney for Complainant

RLW/jjy
January 16, 2009
Columbia, South Carolina
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10. Admit that Complainant Happy Rabbit purchased Windridge Townhomes subject

to the agreement between TFB Construction Company, for Complex Partnership and

Defendant Alpine Utilities, Inc.

Denied

Respectfully Submitted,
AUSTIN & ROGERS, PA

Is/

Richard L. Whitt

508 Hampton Street, Suite 300
Columbia, South Carolina 29201

(803) 2.56-7442
Attorney for Complainant

RLW/jjy
January 16, 2009
Columbia, South Carolina



BEFORE
THE PUBLIC SERVICE COMMISSION OF

SOUTH CAROLINA
DOCKET NO. 2008-360-S

Alpine Utilities, Inc. ,

Happy Rabbit, LP on behalf of Windridge, )
Townhomes, )

)
Complainant )

)
V. )

)
)
)

Defendant. )

CERTIFICATE OF SERVICE

This is to certify that I have caused to be served this day one (1) copy of Defendant's

Motion for Summary Judgment via hand delivery to the address below:

Richard L. Whitt, Esquire
Austin dk Rogers, P.A.

508 Hampton Street, Suite 300
Columbia, SC 29211

I further certify that I have caused to be served one (1) copy of the above-referenced document

by placing same in the care and custody of the United States Postal Service with first class

postage affixed thereto and addressed as follows:

Nanette S. Edwards, Esquire
Office of Regulatory Staff

Post Office Box 11263
Columbia, South Carolina 29211

Nathan Dawson

Columbia, South Carolina
This 31"day of March, 2009.
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